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h fbe CoMrt of df Jbe 0i$trict of C^oUimbla, 


DlilC’KMlSKR TwiiM, 1904. 


I’jjXAiiKTU M. W'u.LiA.M.s, A])pcUaiil, 


vs* 


Xo. 1500. 


lUnTiK (i. WiLLiAAis. Appellee, 


nniEv IN oprosiTioN to motion to affirm. 


B'l'A'J'li.MEXT 0\r Tllli) CASE. 


Tlio Coui'l, by an order made on November 22j 

1904, named Itetlie (1. AVilliams, the u])pel]ee herein, as co* 
administratrix witli lliis appellant n])on tlie estate of the 
a])iu‘lIant'H deceased hnsband. At the time the Probate 
<h)nrt made said order, it liad before it tlie mandate of this 
'’onrt, issued in cas(* No. 14b8 upon tlie docket of this 
Oouri, wherein tla^ order of that court of Jlay 13, 1904, was 
reversed for having named ]-]]ixabeth ]\luIIoy a.s co-adminis- 
ii-atrix Avith this ajijiellaat upon the said estate. 

A referemee to the record in tliat case (No. 1438 of this 
Oourl) will disclose that this ajipellant on May 2, 1904, ap- 
]ilied to the lower court for letters of administration tipou' 
ilie estate of lier deceased husband, who had departed this 
lif{‘ in April. 1904; that the decedent left four children, all 
minors—two by this ajipellant and two by a former wife; 
Dial the two children by the former wife, though ^^under age 
and, Iiiei-ef(ire. not e()m]H*tent to take Iettei's'M:hem.se]ves, 








f{K*(l a by ilicir noxt friend and asked for the a‘f»‘ 

I'nintnieiit of tlieir maternal j^randmoflier as admiiiislratvix. 
ami (hat the et>uvt below, oi» May Kb KKU. made tbe ord(M' 
wliicii named the said ^rand-moiluM* itlie mother of deeed' 
eiit's first wife) eo*administratrix willi this n])i)ellanl. 
wliieli oi’der (as jibuve stated) was reversed by this Court, 
ilie mandate of rt'versal having been tiled in the eonrt below^ 
yovemlKM' IS, 111(14. 

Oji N'ovember IM, 11)04. the apjKdlee herein (the elder of 
deeedeiit's two eliildrcu by his tirst wife) who, pending the 
ai»ieal in No. 14;{S. had reached the ag^^ of IS years, tiled a‘ 
I'etiiion u\ Ikm* own name, asking that she be ap])ointed 
eiihei- as s{d(‘ or Joint administratrix upon the estate of tlu' 
decedent, Imt no eiiation against this appellant, against tlu* 
two ehildviHi of this a])pellant or llieir guardian ad Utvui 
was issued or served under tlie said i>etition. nor was oi>p()r- 

(uuity given to meet the said petition, luitil the (*ouvl.\s ac¬ 
tion tli(*i'i()ii had lu'en re(|nesled; at whkdi time, counsel 
fov appellant (then in court on no1i<*e to tlie othei* side foi'‘ 
ail (U'der under the mandate of November IS, 11)04), seeing 
(hat the <'onrr was disposed to act forthwitli on the ]>etition 
just tlum tiled and to make Die iielitioniu* a joint adminis¬ 
tratrix with this a|)pella*nt, begged ]iermission to funiisli 
ilu‘ court with reasons against a joint administration. Tlie 
^siguing of a formal order in the ]U'emises was thereu])on 

post]>oiied f)y tlie court until the following morning. Oonii' 
sel for the a]»]jellant, before the day was over, jilaeed in the 

[lands of the court a copy of the memorauduiu, the original 
of wliich was filed in the cause the next day, November 1^2, 
11)04. This memorandum (which is cojiied as part of the 
record in this aiij'eal) called the attention of llie court: be¬ 
low to (he altitude of this apjKdianf toward the object of 
tile ];etitiou of November 21, l!j(14, aUd the ap]}omtiueut 
sought by it; but. notwithslaudiiig said memorandum and 
die objections to wliicli (on N’ovemlier 2t, 1004.) it called 





Ilio court's attention, tlic court nftervvards (to-wit: the next 
(lay) signed the decree herein ai>pealed from, joining tlie 
*said Bettie (1. Williams in administration witli this apijci- 
lant against the latter*s objection, thus made known by 
counsel; and this a]»j)eal is taken from so mncli of said de- 
<*ree, based n])ou said iietiti<»n of 'Xovemb(*r 21, IbOir, as 
names the said Itetlie (), Williams co-adminislra1rix wuli 
this appellant againsi (lie latter's i)r-olesK 


ASSION.MKXT OF lOjiUOliS, 


In joining the said Bettie (1. Williams in adminisiration 
M’itli this ai)i)ellant, thus fenring u])oii this appellant, 
against lier ])rotest, joint administration witli another jier- 
son, tlio court heUnv erred: 

1. Because it sought to impose administration nijon two 

liersons Jointly when sneli persons, by reason of the in* 
iluenoe back of one of tlioin, eould not he expected lo act 

hannonionsly together. 

2. Because it disregarded the true meaning of the opin¬ 
ion of this Court, delivered in the former a])i?oaI in this 
cause, which, wliile suggesting that a eliild eligible for ad* 
ministration miglit be named along witli the widow, de¬ 
clares that, the policy of the law is against the forcing of 
Joint adniinistralions—•thus making ])laiu the ])rinci])le 
that, M'hile the creation of a joint administration rests in 
the discn?tion of the court, it never is to be exercised in 
forcing a joint administration uiion unwilling jiartics— 

ni)on persons who do not mutually agree to aecejit the tiaist. 
Because, the question of jiriority being ]>ro])erly d(‘- 

terminable at the time when the first a])])ointment in this 
case Mms made, the said Bettie (i. Williams being ineligible 
for appointment at that time and the right of the widow 
being ‘‘exclusive of all other jiarties," llu^ court below should 
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liMVo lliis !ii)]t(41aiil solo aduiinislration iiistoad of 

iiiiposinj^ Ujtoii Ii(*r foi'cotl administration witli anolhor iko*- 
son whoso olij^’iliilily, at Iho voi*y tiino of that joint ai»- 
pointni(*nl. !;’i*(*w out of tin* dolay oocasiomul by the b)i'nu‘T 
(‘iTor of tlio court btdow. 


AlKil’MEXT. 


IJrubakor's Ajiiit^al, bS Pa. St.. -I. shows tho viow uni- 
voi-sally ont(M-lainod by tlio c<»nrts tou('lnni»‘ tl’.o inall(M' ot 
Joint administratioM, wlion tlio panics do not consent to 
s(M*vo jointly. In that cas(\ tlio docodcnl was a widower 
v.'lio iefu as his only heirs at law and next of kin, two mar- 
I'ied clani*hl(‘rs. ,Mrs. Jirnbakei- and Mrs. Wolf. Iho former 
boiipi*' tho old.or. Shortly after the father's death, tho Keji'is- 
tor iiTuntod lelt(*rs (tf administration to tho older daiyuhtor. 
.Mrs. P»rnbaker, without iho knowlod;.to t)r consent of tin* 
oilier dauji’iitor. wlio ll;orou]KUi filed her own ])otition, al* 
loiii-in.ir that such a])]iointmont had boon made witliout iier 
knowlod,ifO or consent and contrary to tlio assurance of tin* 
i)(‘l»uly Uoi^'istor that letters slntuld not bo i»‘rantod to either 
until both of tluau had been hoard. IMrs. Wolf averred in 
lua* petition an e([uai riifht with her sister to administer and 
I-'i'ayed that she mii^ht bo joined in administi-alion with her 
sister. Tlio Ke.aistia- denied lior ]Kdilion and sht‘ a]»i»oaled 

to tho Orphans ('ourt which, after a rule u]»on Mrs. I'ru- 
bak(*i* and tlu^ taking’ of dejiositions. ordered that letters is¬ 
sue to ^Irs. AVolf also, ji co-ordinate and not a joint admin¬ 
istration. Thereuixni, Mrs. P>rubaker, tlie original a])- 
pointee, aiijiealiMl to the Su])rome ('ourt of tho State; and 
that ('ourt. while rejecting tin* co-ordinate administration 
as unwarranted in tho law declared also the legal imiir()]trie- 
ly of attempting to ereate joint administrations against (he 
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prolosl of ono of tlic ])avlios io it. In llio course of its o])in- 
ion. the Supivine <’ourl of IVnnsvivania says; 


“The learneil fJiu^ve ( the Orplians ('ouri Jiul'itV). in Ills 
opinion says; 'The }n*esent adininistralrix and the a])]iei- 
lant are both e([nally conijuMent to iKM’forni the duties of ad¬ 
ministrator; l)ot]i stand in (»(|nal degree of relat ionsliip to 
lh(‘ decedent; l)otli have e<[ua] sliare or interest in his es- 
Inks and, looking on tins ajtpeal, we look at the whole case* 
on its merits and rights of the respective parties, and w(' are 
<»f opinion that letters of admiinslration should be grantinl 
to this appellant, that both may be on an equality. Ibit tlie 
court does not feel at liberty to enjoin a joint administra¬ 
tion l»e1ween tlu'se sisters: indeed, the i)r(n'a]liug rule is 
not to enforce a joint administration on unwilling ])arties.’ 


“It is very evident, from this, that tlie court (the ()r])hans 
t'oui't) recogniz(*d (he iinpro|>riety of attemi)ting to create a 
joint administration against the ])rol(‘st of one of the i)ar- 
1i(^s thereto. THK NATrUK OF TIIF OFFKMO FOKIHDS 
IT. Joijit a(hiihiii<tnf(i<iH nrcrx-saril// inrolrcH jonii linhililj/ 
<ntf] no one van hr voinjivllvil io ai^sumv .sa/r7/ rr.^ponsihililtj, 
Dnv irfj(frd Io indiridnal rtf/hts, r/.s* trell fos* (o fhv intvrv>if>t 
of ihv vHlat(\ require ihat adminintraiion should not he vonh 
niitted to tiro or more per.s*o//.s*, unless ihei/ mufualli/ (i(jre<i 
Io a<ari)t ilie irusf, Xor does the decree in this Citse re- 
qiiii'e joint administration. IF it did, it would be manifest¬ 
ly wrong: but its etVect is to create two se])arate. co-ordi- 
iiaie administrations on tlu‘ same estate: and, for that rea¬ 
son. it is equally objecdionable. Such a tiling is unknown to 
our jurisprudence, even in tlieory; and. in practi(*e, it would 
b(» entirely imiiracticabie. rnd(*r the ]‘]nglish statute, tln^ 
Oi'dinary may (*ommi1 the adniinisiration to (he widow and 
the next of kin jointly, oi- he may grant to one exclusive ad¬ 
ministration of a |jarlicular portion of the goods of the in- 
t(*s(ate. and to the other a sejiaraie administration of the 
residue; but no warrant fur any such ])ractice as that con- 
Umijilated by tiie deci-ee of the Orphans ('ourt can be found 
ill our statute. 


“^Vhell the class jirimarily entitled to administration con¬ 
sists of several jiersoiis, it is the duty of the Register to 
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jrraiit lettors to such one or inure of tliein e.s lie sliall jiuige 
will best adiuiiiister the estate, lie may thus ^raut letters 
to them all jointly, if they so desire; or. in his discretion, 
he luav select one of them and commit the administration tn 

t 

him alone, to the exclusion of the others; and. when jirop- 
(U'ly exercised, his discretion is not a suhjcH't of review, 
either in the Orphans <'our( or Iumv. lie is not bound to 
select the oldest in jirefereiue to the youni>‘(^st of tl’.e class 
entitled to administration; “ * * yet, if things are ])re- 

('isely equal—if the scale is exactly jioised—being the elder 
brotlier would incline the balance. lUit. when he 

has exercised his discretion bv selecting one of them, it is 
no longer in his power to revoke the letltu-s thus granted and 
issue them to another, except for sunicient cause, * * 

"In the case before us, the two daughters of the intestate 
were equally ('ompetent to administer and the Register 
might have granted letters to botli jointly. IF TlllOY HAD 
SO DIOSIRICI), but he was not bound to do so. In tlie exer- 
(dse of liis discretion, he selected !Mrs. Brubaker who re- 
(luested that letters should be issued to lierself alone. Hav¬ 
ing done so, it was not in his jiower to revoke tlie letters 
thus granted, or to join the younger sister in the administra- 
lion against the will of the other. Nor is there anything in 
the circiiiustaiiccs, as disclosed by the testimony, to justify 
the (\)urt ill reversing the decision of the Register and 
civating a dual aduiiiiistratioii, which, if it could be permit- 
led to stand, would undoubletdiy be jinqiidicial to the in¬ 
terests of the estate.'’ 

If the court below had the discretion to appoint Bettie G. 
A\’illiains at all. that discretion came to it as the fruit of its 
own error, and no court should take advantage of its own 
error to the disadvantage of an innocent ])arty before it. 
since one of the old law maxims is; **An Act of tlie court 
shall jirejudice no one.” When the court below was called 
upon to act in this case first, "The children were under age 
and, therefore, not couqietent to take letters; and tlie rigid 
of the widow was exclusive of all other parties." But the 
court did not then recognize that exclusive right of the 
widow, preferring to join another jjerson Avith her in the lul- 
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ininislration; and, while the widow was, throii'’]) an appeal 
to this (’oui-t, getting aeonnd that eei-oi- of the court below, 
the elder one of those children (who “were under age and, 

therefore, not coiapelent to take lettei-s'’ when the court first 
acted) became of age; and the court below then proceeded 
to recoguis^e, as being on e<|ual terms with that of the widow, 
an eligibilitv thus created, a.s it were, b,v the court’s own 
error. It would have been nnich more graceful, under the 
circumstances, for the court bedow to have very promptly 
undone the injustice to this ai)j)ellant found in its first de¬ 
cree of denial of her right when it was exclusive of all 
c,thers. At that time, she had an umpiestionable right to 
sole administration, there being no one else in her class 
comjjetent under tlie law (and the Court of Appeals of 
•Maryland, where tlie statutory law on the subject is identi¬ 
cal with our own, holds that the ])riority of right to admin- 
ist(>r is to l)e debumiined with reference to the parties at 
(he time of the original application for letters, the time the 
court is first called u])on to act in a case, (Iriffith v. Cole¬ 
man, (11 Md., 2,n0). The ap])ellant had a vested right to 
sole administi'ation when the court below was called upon 
to act in this case and when it committed its fir.st error; and 
the effect of that error ought not now to be visited upon this 
UjiiK'llant by dejji-iving her of a right which, as said by this 
Court, "was exclusive of all other ])arties'’ at the time that 
error was committed. Tlie very eligibility of the appellee to 
present a jietition to the lower court (who.se action upon the 
said iietitiou has resulted in this apjieal) is jiredicated upon 
and grows out of an error of that court. An innocent party 
should not be deprived of a valuable right by reason of an 
error committed by the court. A court, no leas than an in¬ 
dividual, should be just before it is generous; and the court 
below .should have been just to this ajiiiellant by undoing the 
wronu' which it had formerly done her. rather than gen- 

^ t- w 






(‘I’ous lo iliis by roiiupon li(‘V n pi*ivllo£^'(J 

which s!;(‘ did not have a rii-hl to ask and whicdi tlie court 
did not !iav(' tin* i)owcr to ^raiU cxc(‘|»t by takiin^' a<lvanta<>e 
of tli(‘ ct>uri*s {)\vn (‘i*ror to tin* itrojudice of tliis ai)pellaiit. 

ISt'irrox T. Doyle, 
d. A r/r 1 rErs JoiixsoX; 

For A ppeUant^ 
















United States Circuit Court Of Appeals 

D.C. CIRCUIT 



CASE NAME c.j. ubhoff vs. c.a. brandenburg 

DATE 1904 

DOCKET NO. 1501 

OFFICIAL CITE NO. 


Microfilmed by: 



COURT RECORDS DIVISION 




